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Statement of the Case.

This is the second hearing of this case. Upon the

first hearing the judgment of the lower Court was

affirmed. The decision was rendered on March 10th,

1902, and the opinion is reported in 114 Fed. 887.

On June 6th, 1902, a rehearing was ordered.

The action was brought November 20th, 1893, tore-

cover the sum of $25,000. witli interest under a con-



tract entered into August 21st, 1891. The entire case

hinges upon the construction of this contract. For

that reason, we respectfully ask a careful reading of

it by the Court. It is as follows:

" Articles of agreement, made and entered into this

21st day of August, 1891, by and between Martin W.
Murry, of Juneau, Alaska, party of the first part, and
the Silver Bow Basin Mining Compan}^ a corporation
duly organized under the laws of the State of Maine,
party of the second part, witnesseth :

"That the said party of the first part, for and in

consideration of the covenants hereinafter set forth, to

be performed by the party of the second part, and also

in consideration of the sum of twenty-five thousand
dollars to be paid to him by the party of the second
part, as hereinafter set forth, hereby covenants and
agrees with the said party of the second part to sell

unto it that certain mining lode claim known as the
' Morris G,' situated in the Harris Mining District, in

the District of Alaska, for a full description of which
reference is hereby made to the deed of the party of

the first part, to the party of the second part of even
date herewith, conveying said premises, and also the
field notes of the United States deputy surveyor as set

forth in the application of the party of the first part
for a United States patent to said location known as

the ' Morris G,' which application bears date the 13th
day of August, 1891 ; and the said party of the first

part further covenants and agrees to prosecute said

application for a patent in the land office to a final

determination, and ujjon the issuance of a receiver's

receipt for said ground on said application for a patent,

and upon the payment of the sum of twenty-five thousand
dollars as hereinafter set forth, the party of the first part
hereby covenants and agrees that the deed heretofore
mentioned and set forth, which by agreement of the
parties is placed in escrow in the hands of A. K. De-
laney, shall be forwarded, together with such re-

ceiver's receipt, to the Commissioner of the General



Land Office at Washington with any necessary in-

structions of the party of tiie first part, to the end that
THE PATENT FOR SAID ' MORRIS G ' LODE MAY BE ISSUED

TO THE PARTY OF THE SECOND PART.

" For and in consideration of the covenants herein-
before set forth, to be performed by the party of the

first part, the party of the second part hereby agrees
to purchase of the party of the first part the mining
lode claim kyiown as the 'Morris G,' and pay for the same
the sjcm of twenty-five thousand dollars, as follows, to wit:

Five thousand dollars on the 1st day of June, 1892,

and twenty thousand dollars on the first day of August,
1892, provided that on the first day of June, 1892, the

said party of the first part shall have successfully prose-

cuted in the land office his application for a patent for
said premises, and shall have come into possession under
and hy virtue of such proceedings in the land office of a

receiver's receipt, equivalent to a patent for said claim,

but in case the part}'' of the first part shall not have
received said receiver's receipt for the first of June,

1892, then the whole sum of twenty-five thousand
dollars shall be payable on the first day of August,

1892, provided as before that the party of the first

part shall have successfully prosecuted his application

for a patent for said premises and obtained said receiver's

receipt. And it is further agreed that in case the pro-

ceedings upon said application for a patent shall not

have been perfected and the said receiver's receipt issued

hy the 1st day of August, 1S02, the party of the second

part hereby agrees at any time within one year from
said date to pay the said party of the first part the

sum of twenty-five thousand dollars, the full consid-

eration price of the said premises, whenever within that

time the said party of the first part shall deliver to the

jmrty of the second part such receiver's receipt, together

with the deed above mentioned and the said necessary

instructions to the general land office, whereby the
PATENT to the said premises may be issued hy the gen-

eral land ofice to the party of the second part.

" This agreement is drawn in triplicate and collat-



eral thereto a deed of the party of the first part, con-

veying the said premises to the party of tlie second
part, describing said premises b}^ field-notes of tlie

United States surveyor, as set forth in said applica-

tion for patent and containing the usual covenants of

warranty, and which said deed, together with one
triplicate of this agreement, is placed in the hands of

A. K. Delaney, in escrow, to be disposed of in accord-

ance with the terms of this agreement, or returned to

the said party of the first part in case such agreement
is not finally perfected and carried out and one tripli-

cate of this agreement is delivered to each of the

parties hereto respectively.
" In witness whereof the parties hereto have here-

unto set their hands and seals the day and year first

above written.

" M. W. MURRY,
" Silver Bow Basin Mining Co.

" By its President,

" T. S. NOWELL.
"Witnesses:

" A. K. Delaney.
" A. H. Gamel."

(Duly acknowledged.)

The action was originally commenced by Murry

against the Nowell Gold Mining Company, which had

succeeded to the interest of the Silver Bow Basin

Mining Company. Griffin, the present plantiff, is

the successor in interest of Murry, and the American

Gold Mining Company, the present defendant, is the

successor in interest of the Nowell Company.
With respect to the present parties, this Court has

decided that they stand in the shoes respectively of

the original parties to the contract. We will speak,

therefore, only of Murry and the Silver Bow Company.



The Court also decided that the Court below

committed "manifest error" in excluding the written
it*

agreement of^Nowell Company, by which, for valuable

consideration, it undertook to assume the obligations

of the Silver Bow Company in respect to the purchase

of the "Morris G" claim. That ruling of the Court

below was held to be erroneous, because the alleged

making of the agreement was one of the important

issues in the case; and also because it was contempor-

aneous with, explanatory of, and by express reference

was made a part of the deed from the Silver Bow
Company, to the Nowell Company, which was admit-

ted in evidence (Tr. pp. 92 and 109-113). But the

Court decided that the error was immaterial because

of the view taken of the other questions of the case.

The Court said: "The case in truth was one in which

the plantiff below contracted to sell what he did not

own and could not convey." Upon this question a

rehearing has been granted; and it is to a discussion

of this question that the present argument is directed.

If the plantiff performed his part of the contract, then,

we submit, he is entitled to recover. In other words,

if Murry procured from the local land office a re-

ceiver's receipt for the "Morris G" lode claim, within

the time specified in the agreement, and delivered the

same to the Silver Bow Company, together with in-

structions to the General Land Office and the deed

mentioned in the agreement, he is entitled to recover.

We call the Court's attention to the following facts

in the record:



On May 10th, 1892, a receiver's receipt for the

"Morris G", covering the thirteen acres of land, agreed

to be conveyed to the Silver Bow Company was issued

to Murry, and the same was on May 12th, 1892, duly

recorded. (Plff' s. Exh. "0" Tr. pp. 104, 105).

On June 1st, 1892, Murry, b}^ his attorney in fact,

John G. Heid, (Plff's. Exh. ''B", Tr. pp. 101 to 103,

and Test, of Heid, p. 83) gave written notice to the

Silver Bow Company that pursuant to the agreement

of August 21, 1891, he tendered to the Company the

Receiver's Receipt for the "Morris G" lode claim, and

that he was in all respects ready to carry out his part

of the agreement; at the same time he demanded the

sum of $5,000, agreed to be paid. (Am. Compl. Tr.

p. 35, not denied, Plff's. Exh. "G'\ Tr. pp. 107, 108

and Test, of Heid, Tr. pp. 84 and 85.)

On August 1st, 1892, a tender of the Receiver's

Receipt and of the deed and instructions was again

made and the payment of the remaining $20,000

demanded. (Am. Compl., Tr. p. 35, not denied, and

Test, of Heid, Tr. pp. 84 and 85.)

The defendant refused to pay either sum. (Am.

Compl., Tr. p. 35, not denied, Test, of Heid, Tr. p. 84,

and Test, of Lewis, Tr. p. 93.)

To understand the theory upon which this refusal

was based, it is necessary to state the following facts:

On December, 14th, 1891, the Silver Bow Company
conveyed all of its property to the Nowell Company.

(Plff's. Exh. "H", Tr. pp. 109-111.)

On December 16th, 1891, two days after its deed to



the Nowell Company, the Silver Bow Company filed a

protest in the General Land Office against the issuance of

the very patent which it had contracted by the agree-

ment of August 21st, 1891, should be issued to it.

(Tr., p. 118).

On April 1st, 1897, nearly five years after the

tender by Murry of the Receiver's Receipt, tlie General

Land Office, pursuant to the foregoing protest of the

Silver Bow Company, held for cancellation 6 33/100

acres of the "Morris G" lode claim on the ground

that they were in conflict with the Discovery Placer

Claim, owned b}^ the Silver Bow Company itself. (Tr.

p. 123.)

It is to be noticed that this action was commenced

November 20, 1893. (Tr. p. 13); but not until Decem-

ber 1st, 1900, did the defendant file its answer. The

answer disclosed as a reason for the refusal to pay the

^25,000. that a patent was issued for only 6 67/100 acres

of the "^lorris G." Upon the trial the Court directed

the jury to find for the defendant.

Only those assignments of errors relating to the

instructions of the Court, directing the jury to bring

in a verdict for the defendant, will be discussed.

They are set forth in the following specification:

Specification of the errors relied upon by

tlie Plaintiff in error.

FIRST. The Court below erred in its opinion and

instruction to the jury, given as follows:

"Gentlemen of the Jury: I am requested by
the defendant in this case to instruct you to re-
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turn a verdict for the defendant, and this instruc-
tion I give you.

It is the opinion of the Court that there is no
question of fact to be submitted to the jury in
this case under the pleadings and the evidence
that has been offered. It is evident that the par-
ties plaintiff undertook to convey to one of these
corporations, some thirteen acres of mining lands,
giving the metes and bounds of the property, for

which the other party was to pay in two different

installments the full sum of twenty-five thousand
dollars. It is in evidence that the department of

the interior, in passing upon the rights of these
parties who undertook to convey, has patented to

other parties something near seven acres of the
thirteen, leaving six acres and a fraction remain-
ing for which these plaintiffs might receive a
patent and might convey by proper conveyance
to the other parties.

It is possible that in a proper case, properly
brought, that a court might order a conveyance
of this property for some portion of the consider-
ation money originally agreed upon ; but that could
only be upon proof of the value of the land that
is excluded from the patent and the amount that
was agreed to be conveyed, and other proper evi-

dence, sustaining a case that might be made.
This case does not present any such issues,

either in the pleadings or under the evidence. It

simply appears that the whole purchase price of

$25,000 was to be paid for thirteen acres of land;
that the quantity of land has not and cannot be
conveyed by the plaintiff ; that the contract stands
as a whole, and must be performed as a whole or
not at at all. So that, as the case stands here,
the plaintiff is not in a position to complete their
contract, and therefore not in a position to re-

cover in this action. There are many other ques-
tions that I might comment upon in this case
under the evidence, but I refrain from doing so,
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and I simply instruct you to return a verdict for

the defendant. You may select one of your num-
ber as foreman where 3"ou sit and direct him to

return a verdict for the defendant in tliis case

and sign it.

(To which instruction, in so directing the jury
to return a verdict for the defendant, the plain-

tiff excepts.)"

(Assignment of Errors V, Tr., pp. 136-138.)

SECOND. The Court below erred in granting the

motion of the defendant in error to direct the jury to

return a verdict for the defendant in error.

(Assignment of Errors VII, Tr., p. 138,)

THIRD. The Court below erred in entering a

judgment in favor of the defendant in error and dis-

missing the action of plaintiff in error, instead of en-

tering a judgment in favor of the plaintiff in error.

(Assignment of Errors IX, Tr., p. 139.)

Argument.

FIRST. Murry did everything he luas required to do

under the contract of August 21st, 1891.

The terms of the contract of August 21st, 1891, are

the measure of Murry's obligations. If he carried

out his part of the agreement he is entitled to recover.

What did he contract to do? In determining this the

Court will not look at any single sentence in the con-

tract, but, taking the instrument by its four corners,

it will look at the whole of it and ascertain the mean-

ing and intention of the parties. "The elementary

canon of interpretation is, not that particular

words may be isolatedly considered, but that the
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whole contract must be brought into view and inter-

preted with reference to the nature of the obligations

between the parties, and the intention which they

have manifested in forming them." O'Brien v. Miller,

168 U. S. 287, 297.

By the contract of August 21st, 1891, Murry was to

procure a receiver's receipt for the "Morris G" and to

deliver the same to the Silver Bow Company, with

the deed mentioned in the contract, and with instruc-

tions to the General Land Office, so that the patent

for the "Morris G" might be issued to the Silver Bow

Company. If Murry procured the receiver's receipt

by June 1st, 1892, he was entitled to receive $5,000.

at that time, and |20,000. on August 1st, 1892; if he

failed to procure the receiver's receipt by June 1st,

1892, then he had until August 1st, 1892, to deliver

it and obtain the $25,000. It was further agreed

that, if the receiver's receipt were not issued by the

1st day of August, 1892,
^

'the party of the second part

hereby agrees at any time within one year from said

date to pay the said party of the first part the sum of

twenty-five thousand dollars the full consideration price

of the said premises, whenever within that time the said

'party of the first part shall deliver to the party of the

second part such receiver's receipt, together with the deed

above mentioned and the necessary instructions to the Gen-

eral Land Office, whereby the patent to the said

PREMISES MAY BE ISSUED BY THE GENERAL LaND OfFICE

TO THE PARTY OF THE SECOND PART."

It is proved by uncontradicted evidence and it is
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not questioned, for indeed it cannot be, that Murry

procured the receiver's receipt for the "Morris G"
lode claim, within the time specified in the agreement,

and delivered the same to the Silver Bow Company
with instructions to the General Land Ofiice and the

deed mentioned in the contract. We submit, that

the mere statement of these facts shows that the

plaintiff is entitled to judgment. But, because the

General Land Office, nearly five years afterwards, to-

wit: On April 1st, 1897, decided, at the instance of

the Silver Bow Company itself, that a United States

Patent for the full thirteen acres of the "Morris G"
should not issue the Court below instructed the jury

that the plaintiff could not recover.

The decision of the General Land Office is a false

qiLantity in this case. It misled the Court below and

it misled this Court upon the first hearing. All that

Murry was called upon to do was to procure a receiv-

er's receipt from the local land office. He was not to

secure a patent in the General Land Office. The Sil-

ver Bow Company itself, by the terms of the contract,

with the receiver's receipt and the deeds and instruc-

tions, was to secure a patent in the General Land

Ofiice.

By the very terms of the contract, the deed and

THE receiver's RECEIPT WITH ANY NECESSARY INSTRUC-

tions were not to be forwarded to the general

Land Office until after the payment of the |25,000.

The language of the contract is "and upon the issuance

of a receiver's receipt for said ground on said applica-

tion for a patent, and upon the payment of the sum of
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twenty-five thousand dollars as hereinafter set forth, the

party of the first part hereby covenants and agrees

that the deed hereinbefore mentioned and set forth,

which by agreement of the parties is placed in escrow

in the hands of A. K. Delaney, shall be forwarded to-

gether with such receiver's receipt to the Commis-
sioner of the General Land Office at Washington with

any necessary instructions of the party of the first

part to the end that the patent of said "Morris G"
lode may be issued to the party of the second part."

The payment of the $25,000 was a condition precedent to

the application for the patent.

We ask the Court to again consider the fol-

lowing facts: Tiie Silver Bow Company was the

owner of a placer location located October 4, 1880.

(Tr. p. 117). On August 21, 1891, it entered into a

contract with Murry to pay twenty-five thousand dollars

for a receiver's receipt for the "Morris G" lode location,

located June 4, 1881. (Tr. p. 117). When it made

this contract it knew that a large portion of the lode location

extended into its placer location. (Tr. pp. 77, 87).

Murry filed an application in the local land ofiice for

the "Morris G" lode location on August 13, 1891.

(Tr. p. 118). Notice of the application was published

from August 20th to November 15th, 1891. (Tr. p.

118). The Silver Bow Company filed no adverse

claim. (Tr. p. 118). Of course it did not; why should

it ? Had it not contracted to pay twenty-five thou-

sand dollars for the receiver's receipt for the lode

claim? But on December 16th, 1891, thirty-four

days after the time had expired within which to ad-
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verse the lode claim, the Silver Bow Company, for the

purpose of escaping, if possible, the obligations of the

contract of August 21st, 1891, filed a protest of a kind

not allowed by law, IN THE GENERAL LAND
OFFICE against the issuance to itself of a patent for

the "Morris G" lode claim. How possibly could the al-

lowance or disallowance of that protest affect the

rights of Murry to recover the twenty-five thousand

dollars? He had procured from the receiver of the

local land office and had tendered to the Silver Bow
Company a receipt for the "Morris G," as he had

agreed to do. Whether or not the General Land

Office upon the protest of the Silver Bow Company,

held for cancellation the whole or any part of the

" Morris G," we respectfully insist, cannot affect

Murry's right to recover. He had done ever3^thing

that he had agreed to do.

Is this Court going to shut its eyes to this deliber-

ate and unlawful attempt on the part of the Silver

Bow Company to escape the obligations of an agree-

ment to pay twenty-five thousand dollars FOR A
RECEIVER'S RECEIPT—NOT FOR A PATENT—
for the "Morris G" lode claim? We say that the facts

of the case make it palpably apparent that the owner

of the placer claim, knowing that the lode claim ex-

tended into its placer claim, and believing, as it had

a right to do under the law, that there may be both a

lode and a placer claim for the same property, con-

tracted to purchase from the lode claimant his in-

choate title to the lode claim, so that it could secure

for itself a patent for the lode claim, and thus own, not
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only the surface, but all under the surface, of its placer

claim; that it contracted to pay $25,000 for a re-

ceiver's receipt for the lode claim, and that when the

receiver's receipt was tendered to it, within the agreed

time, it became liable to pay that sum.

The instructions of the trial court to the Jui'y,

were, therefore, in complete disregard of the terms of

the contract. The Court said: "It is evident that the

parties plaintiff undertook to convey to one of these

corporations some thirteen acres of mining lands,

giving the metes and bounds of the property, for

which the other party was to pa}'' in two different in-

stallments the full sum of Twentj^-Five Thousand

Dollars ($25,000)." And again, "It simply appears

that the whole purchase price of $25,000. was to be

paid for thirteen acres of land; that quantity of land

has not and can not be conveyed by the plaintiflP;

that the contract stands as a whole, and must be

performed as a whole or not at all." In this, we sub-

mit, there was manifest error. As we have shown,

the plaintiff did not undertake to convey thirteen

acres of mining lands; he undertook to secure a re-

ceiver's receipt for the thirteen acres, and that he did.

SECOND. The action oj the General Land Office in

holding for cancellation 6.33 acres of the '^Morris G" lode

claim cannot affect the plantiff's right to recover.

1. We have already shown that by the terms of the

agreement of August 21, 1891, Murry was to procure

only a receiver's receipt, and that the full sum of $25,000.

was to be paid before any application for a patent to the
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General Land Office luas to be made. Therefore, what-

ever the General Land Office did upon the application

for the patent was entirely immaterial.

2 Even had Murry contracted to secure a patent

from the General Land Office for the "Morris G," he

could not be prejudiced by the action of the General

Land Office, in holding for cancellation a portion of

the "Morris G." That cancellation was brought about by

the protest of the Silver Boiv Company, for whose benefit

the ^patent was to be issued. It is a rule of law that when

the -performance of a condition is prevented, or rendered

impossible by the party for whose benefit it was to be per-

formed, the condition is deemed, in law, performed, or its

performance waived or excused. See

:

Marshall v. Craig, 1 Bibb. (Ky.) 379; 4 A. D.

647;

Williams v. Bank of U. S.,2 Pet. 96;

Vaughn et al.Y. Digman et a/., 43 S. W., 251, 253.

Griffith V. Happersberger, 86 Cal,, 605, 613;

Houghton v. Steele, 58 Cal. 421;

McDaniel v. Yuba Co., 14 Cal. 444;

Smith, et al. v. Barber, 53 N. E. 1014, 1016;

U. S. v. Pech, 102 U. S, 64;

Elithorpe Air-Bralce Co. v. Sire, 41 Fed., 662,

Qm, 667;

Long V. Saufley, 79 Cal. 260;

Stone V. Bancroft, 112 Cal., 652;

Ketchum v. Zeilsdorff, 26 Wis. 514, 516;

Majors v. Hickman, 2 Bibb. (Ky.) 217;

Little v. Mercer, 9 Mo. 218, 222;
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Jones et al. v. Brown et al., 50 N. E. 648;

Dodge v. Rogers, 9 Minn. 209, 214;

Jones V. Walker, 13 B. Mon. 163;

Holtv. Silver, AS ^. E. 837;

Holme V. Guppy, 3 M. & W. 386;

Benjamin on Sales, § 567;

Bishop on Contracts, § 1431.

Furthermore, the title to the cancelled portion of

the "Morris G" was declared to be in the Silver Bow
Company itself.

In no event, therefore, could the action of the Gen-

eral Land Office have affected Murry's right to re-

cover.

THIRD. The defendant, when it made the agreement

of August 21st, 1891, knew that the surface ground of the

^'Morris (r" lode claim conflicted to the extent of 6.33

acres with the '^Discovery^' Placer claim.

In the agreement of August 21st, 1891, reference is

particularly made for a full description of the '^Mor-

ris G" lode claim to the deed from Murry to the Silver

Bow Company conveying the "Morris G." Eeference

is also made to the field notes of the United States

Deputy Surveyor. The Silver Bow Company, there-

fore, hiew the extent of the "Morris G" claim; it knew

what it was buying and it knew that the surface of

the "Morris G" lode claim conflicted with the "Dis-

covery" Placer Claim, owned by it, to the extent of

6.33 acres.

It is also in evidence that the owners of the "Dis-

covery" Placer Claim, before and at the time that
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they made application for patent for the claim (Oct.,

1888, Tr., p. 117) knew of the existence and extent of

the ''Morris G" (Test, of Garside, Tr., p. 77; Test, of

Heid, Tr., p. 87).

FOURTH. Meaning of the phrase '* receiver's receipt

equivalent to a patent,'' in the contract of August 21, 1891.

It may be that the defendant will call particular

attention to the words in the contract, whereby Murry
agreed to " come into possession under and by virtue

of such proceedings in the land office of the receiver's

receipt equivalent to a patent for said claim." The
words " equivalent to a patent " add no obligation

other than to secure a receiver's receipt. When the

price for land is paid and the receiver's receipt is

issued, the riglit to a patent immediately arises :

Lindley on Mines, Sec. 771.

Benson Mining & Smelting Co. v. Alta Mining

& Smelting Co., 145 U. S., 428, 431.

And a right to a patent once vested is treated by

the government as equivalent to a patent.

Lindley on Mines, Sec. 771.

AxLrora Hill Con. Min. Co. v. 85 Mining Co., 34

Fed., 515.

In the last case, at page 518, the Court quotes

approvingly from an opinion of the Secretary of the

Interior rendered March 4, 1879, as follows :

" In short, an entry made is in all respects equiv-
alent to a patent issued so far as third persons are
concerned. In support of these views I cite the
following adjudicated cases : Carroll v. Stafford,
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3 How., 441 ; Landes v. Brant, 10 How., 348
;

Lessees of French v. Spencer, 21 How., 240 ; Wither-
spoon V. Duncan, 4 Wall., 218 ; Frisbie v. Whitney,
9 Wall., 187 ; Irvine v. Irvine, id., 617 ; Barney v.

Dolph, 97 U. S., 652. As the doctrine is firmly
established that, where several concurrent acts

are necessary to make a conveyance, the original

act shall be preferred, and all subsequent acts

shall have relation to it, it is held that an entry

made is equivalent to a patent issued, within the
meaning and intent of Section 2324, Rev. St."

In Last Chance Mining Co. y. Tyler Mining Co., 61

Fed., 557, this Honorable Court, by Hawley, J., said :

" The patent would then issue upon the receipt

and certificate of entry already given. There was
no cancellation of these documents, and as long
as they remained uncancelled they were, in legal

effect, equivalent to a patent, at least so far as the
rights of third parties were concerned."

In Starh v. Starrs, 6 Wall., 402, the Court said, at

page 418 :

" The right to a patent once vested is treated by
the government, when dealing with the public
lands, as equivalent to a patent issued.^^

The parties to the contract, therefore, used the

phrase " equivalent to a patent " in a certain, accepted

and well defined sense. Even read by itself it carries

no meaning other than that Murry agreed to procure

a receiver's receipt for the land. Any other interpre-

tation would do violence to its meaning and would

not be in keeping with the plain intention of the

parties to the agreement. Besides, the receiver's re-

ceipt for the " Morris G " would have ripened into a
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patent but for the protest of the Silver Bow Com-
pany itself.

We earnestly submit that the judgment in this case

is wrong; that it is against the facts and against the

law; that the plaintiff did not contract to sell what he

did not own and could not convey; but that on the

contrary he performed every act required of him

under the contract, and that the defendant by first

transferring all of its property to another corporation,

and then, by itself procuring a ruling from the Gen-

eral Land Office adverse to itself, cannot defeat the

right of the plaintiff to recover.

All the acts of the Silver Bow Company reveal a

thinly veiled attempt to escape the obligations of a

contract fairly made. The record shows that the

plaintiff in this action has for nine years been trying

to enforce his rights under his contract. In doing so

he has been to great expense both in time and money;

he has followed the obligee under the contract

through three different corporations ; he has prosecuted

this action first in Alaska, then in Washington (Tr.

p. 54), to which it had been removed, and then again

in Alaska. The vital question in the case is some-

what obscured by the complicated transactions which

appear in the record. Divested of these extraneous

and unessential features the case is clear. This is a

case we respectfully submit, in which the parties by

entrenching themselves behind a few successive trans-

fers of their property and a self-serving protest in the

General Land Office are endeavoring to escape their
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obligations under a contract. But justice does not

balk at such obstacles; in spite of them it will be done.

The plaintiff respectfully asks the Court to reverse

the judgment of the Court below and to direct that a

judgment in his favor and against the defendant in

error be entered for the sum of $25,000. with interest

on $5,000. from the first day of June, 1892, at the

rate of eight per cent per annum, and with interest at

the same rate on $20,000. from the first day of August,

1892, and for his costs, and that the plaintiff execute

and deliver to the defendant a deed for so much of

the " Morris G " as was patented to liim.

ALFRED SUTRO,

Attorney for RJaintiff in Error.

Dated, San Francisco, October Cj^, 1902.


